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I. Introduction
In September 2007, final regulations were adopted to fully implement the bank exemptions from broker-dealer regulation that were enacted by Congress in 1999 in the Gramm-Leach-Bliley Act.
  Banks will have until 2009 to comply with the regulations pertaining to their brokerage activities.  Regulations governing bank dealer activities took effect in 2003.
This “Compliance Guide” aims to assist bank in conducting their securities activities in accordance with the statutory exemptions and regulations.
II. Background
Title II of the Gramm-Leach-Bliley Act eliminated the former blanket exemptions for banks from regulation as securities brokers and dealers under the Securities Exchange Act of 1934 (the “Exchange Act”).  The Gramm-Leach-Bliley Act sought to modernize the regulation of financial services institutions based on principles of functional regulation under which the Securities and Exchange Commission (“SEC”) was recognized as the functional regulator of bank securities activities.  Nevertheless, Congress included in the Gramm-Leach-Bliley Act a series of exemptions to allow banks to continue their traditional securities services for customers as part of their trust, fiduciary, custodial, deposit sweep, and other activities.  

The SEC in 2003 adopted a regulation to interpret the bank exemptions from the definition of “dealer” in the Exchange Act.
  The regulation was relatively uncontroversial and banks have been complying with the regulation for several years without apparent difficulty.  In 2007, the SEC adopted several additional bank exemptions from dealer regulation.
The provisions dealing with the bank exemptions from the definition of “broker” proved more difficult to implement.  After a series of controversial SEC attempts at rulemaking, Congress passed legislation in 2006 directing the SEC to work with the Federal Reserve Board in adopting joint regulations to interpret the bank “broker” exemptions.
  The resulting regulation—Regulation R—was adopted jointly by the two agencies on September 24, 2007, after consultation with the Office of the Comptroller of the Currency, Federal Deposit Insurance Corporation, and Office of Thrift Supervision.
  
The federal banking agencies now are in the process of developing recordkeeping rules to help banks comply with Regulation R, in consultation with the SEC, as required by the Gramm-Leach-Bliley Act.
  
Banks must begin complying with Regulation R and the statutory exemptions from broker regulation on the first day of a bank’s first fiscal quarter commencing after September 20, 2008 (for most banks, January 1, 2009).  
It should be noted that Regulation R does not embody the Gramm-Leach-Bliley Act exemptions for banks from the definition of “dealer” under the Exchange Act, which are addressed in separate SEC regulations.
  
Regulation R also does not interpret all of the bank broker exemptions enacted in the Gramm-Leach-Bliley Act.  Certain of the statutory exemptions stand on their own, and Regulation R must be read in tandem with the statutory language.  The statutory exemptions are discussed herein and are set forth in Appendix A and Appendix B hereto.  

III. Bank “Broker” Exemptions
A. Definition of “Broker”
A “broker” is defined in the Exchange Act to mean “any person engaged in the business of effecting transactions in securities for the account of others.”
  
The SEC has sole responsibility for interpreting the definition of “broker.”  Although the Federal Reserve Board has concurrent jurisdiction with the SEC to interpret the bank exemptions from the definition of “broker,” the Board does not have concurrent jurisdiction to interpret the meaning of “broker” in the first instance. 
1. “Engaged in the Business”

Under the definition of “broker,” a bank or other entity is not a broker for purposes of the Exchange Act if it is not “engaged in the business” of effecting securities transactions for others.  The SEC has not defined the meaning of “engaged in the business,” but it is safe to assume that almost any level of securities transactions above a de minimis amount would satisfy the “engaged in the business” test.  
The Gramm-Leach-Bliley Act includes a de minimis exemption under which a bank will not be deemed a broker if it effects 500 or fewer transactions in securities in any calendar year, and such transactions are not effected by an employee of the bank who is also an employee of a broker or dealer.

2. “Effecting” Securities Transactions

Under the definition of “broker,” a bank or other entity is not a broker unless it engages in the business of “effecting” securities transactions for others.  The SEC has not defined the meaning of “effecting” in any regulation but has issued interpretations from time to time that indicate a very broad reading of the term. 
The SEC has stated that “effecting” transactions in securities “includes more than just executing trades or forwarding securities orders to a broker-dealer for execution” and that “[s]olicitation is one of the most relevant factors in determining whether a person is effecting transactions.”
  According to the SEC, “effecting” transactions includes the following activities:

Identifying potential purchasers of securities;

Screening potential participants in a transaction for creditworthiness;

Soliciting securities transactions;

Routing or matching orders, or facilitating the execution of a securities transaction;

Handling customer funds and securities; and

Preparing and sending transaction confirmations.

Nevertheless, the SEC has taken the position that an investment adviser is not engaged in “effecting” securities transactions and is not required to register as a broker-dealer merely because it has discretionary authority to place orders with brokers and to execute securities transactions for client accounts without specific compensation for this function.
  An investment adviser thus may act in the role of an introducing broker without being required to register as a broker-dealer.  It is not clear that this position would apply to a bank acting as an investment adviser, however.  A bank rather should rely on the express exemption in the Gramm-Leach-Bliley Act and Regulation R for bank trust and fiduciary activities.
Each bank should identify all of the securities transactions it effects for others and make a determination whether one or more of the statutory or regulatory exemptions in applies to the transaction. 

B. Networking Arrangements with Broker-Dealers
A bank should review all of its arrangements with affiliated and unaffiliated broker-dealers to determine whether such arrangements would cause the bank to be deemed a broker.  In general, any commission-sharing or fee-sharing arrangements between a bank and a broker-dealer would cause the bank to be deemed a broker.  

Prior to the Gramm-Leach-Bliley Act, banks relied on no-action letters issued by the SEC with respect to so-called “networking” arrangements with broker-dealers.  The GLBA essentially codified these letters by amending the Exchange Act to expressly exempt arrangements whereby a bank contracts with a registered broker-dealer to provide brokerage services to the bank’s customers on or off the premises of the bank.
  This exemption is available only if the following conditions are met:

The broker-dealer is clearly identified as the person performing the brokerage services;

The broker-dealer performs brokerage services in an area that is clearly marked and, to the extent practicable, physically separate from the routine deposit-taking activities of the bank;

Any materials used by the bank to advertise or promote generally the availability of brokerage services under the arrangement clearly indicate that the brokerage services are being provided by the broker or dealer and not by the bank;

Any materials used by the bank to advertise or promote generally the availability of brokerage services under the arrangement are in compliance with the federal securities laws before distribution;

Bank employees (other than associated persons of a broker-dealer who are qualified pursuant to the rules of a self-regulatory organization) perform only clerical or ministerial functions in connection with brokerage transactions including scheduling appointments with associated persons of a broker or dealer, except that bank employees may forward customer funds or securities and may describe in general terms the types of investment vehicles available from the bank and the broker-dealer under the arrangement;
Bank employees do not receive incentive compensation for any brokerage transaction unless such employees are associated persons of a broker-dealer and are qualified pursuant to the rules of a self-regulatory organization, except that bank employees may receive compensation for the referral of any customer if the compensation is a nominal one-time cash fee of a fixed dollar amount and the payment of the fee is not contingent on whether the referral results in a transaction;
Such services are provided by the broker-dealer on a basis in which all customers that receive any services are fully disclosed to the broker or dealer;
The bank does not carry a securities account of the customer (with certain exceptions); and
The bank or broker-dealer informs each customer that the brokerage services are provided by the broker-dealer and not by the bank and that the securities are not deposits or other obligations of the bank, are not guaranteed by the bank, and are not insured by the FDIC.
1. Incentive Compensation 
It is important to note that the networking exemption does not address or limit the type or amount of compensation a bank may receive from a broker-dealer under a networking arrangement, but does limit bank employee incentive compensation.
 

Regulation R clarifies the type of employee incentive compensation arrangements that are permissible under the exemption.
  Under the regulation, “incentive compensation” means:

compensation that is intended to encourage a bank employee to refer customers to a broker or dealer or give a bank employee an interest in the success of a securities transaction at a broker or dealer.  

“Incentive compensation” does not include compensation paid by a bank under a bonus or similar plan that meets certain conditions, as discussed below.  
A “referral” is any action taken by one or more bank employees to direct a customer of the bank to a broker-dealer for the purchase or sale of securities for the customer’s account.  The term “customer” includes both existing and potential customers of the bank.
An employee’s supervisor may receive a separate, nominal one-time cash fee for a referral made by the supervised employee only if the supervisor personally participated in the referral.  A supervisor may not receive a referral fee merely for supervising the employee or administering the referral process.  An officer or director of a bank who makes or personally participates in making a referral may receive a nominal fee for the referral as a bank employee.

A bank employee may receive a referral fee for each referral made to a broker-dealer, including separate referrals of the same individual or entity.
   
The restrictions on incentive compensation for referrals to a broker-dealer do not apply to employee referrals to other departments or divisions of the bank itself.  The incentive compensation limits also do not apply to referrals of retail, institutional or high net worth customers to a broker-dealer or other third party solely for transactions not involving securities such as loans, futures contracts (other than a security future), foreign currency, or over-the-counter commodities, or solely for transactions in securities (such as U.S. government obligations) that would not require broker-dealer registration.

2. Contingent Compensation
Incentive compensation may not be “contingent on whether the referral results in a transaction.”  This phrase is defined in Regulation R to mean that the compensation cannot be dependent on whether the referral results in a purchase or sale of a security, whether an account is opened with a broker or dealer, whether the referral results in a transaction involving a particular type of security, or whether it results in multiple securities transactions.  
A referral fee may be contingent on whether a customer contacts or keeps an appointment with a broker or dealer as a result of the referral or meets any objective, base-line qualification criteria established by the bank or broker or dealer for customer referrals, including such criteria as minimum assets, net worth, income, or marginal federal or state income tax rate, or any requirement for citizenship or residency that the broker-dealer or bank may have established generally for referrals for securities brokerage accounts.  
The restriction against contingent fees is intended to allow banks to reward employees for introducing customers to a broker-dealer without giving them a direct financial interest in any resulting securities transactions.
  

The agencies rejected the suggestion of commenters to allow payment of referral fees contingent on events such as the opening of an account at the broker-dealer or on the opening of an account to conduct only securities transactions that the bank itself could effect without registering as a broker-dealer.  The agencies stated that opening an account at a broker-dealer “is a necessary  first step to executing securities transactions and one that a customer is unlikely to take unless the customer anticipates engaging in securities transactions with the broker-dealer.”
  Moreover, a referral to a broker-dealer for a securities transaction that the bank itself could effect without registration still involves a brokerage transaction at the broker-dealer and thus is subject to the requirements of Regulation R.
  

3. Nominal Cash Fee  
Regulation R defines a “nominal one-time cash fee of a fixed dollar amount” to mean a cash payment for a referral to a bank employee who was personally involved in referring the customer to a broker-dealer, in an amount that meets any of the following standards:
(1) The payment does not exceed: 
(i) Twice the average of the minimum and maximum hourly wage established by the bank for the current or prior year for the job family
 that includes the employee; or 

(ii) 1/1000th of the average of the minimum and maximum annual base salary established by the bank for the current or prior year for the job family that includes the employee; or 

(2) The payment does not exceed twice the employee’s actual base hourly wage or 1/1000th of the employee’s actual annual base salary; or 

(3) The payment does not exceed twenty-five dollars ($25), as adjusted in accordance with paragraph (f) of this section. 

The term “referral” means the “action taken by one or more bank employees to direct a customer of the bank to a broker or dealer for the purchase or sale of securities for the customer’s account.”
A bank may not pay referral fees in non-cash forms, such as vacation packages, stock grants, annual leave, or consumer goods.
  A bank is not prevented from paying an employee on a quarterly or more frequent periodic basis the total amount of nominal cash fees the employee earned during the period.   A bank also may use a points system to keep track of the number of qualifying referrals made by each employee during a quarterly or more frequent period, and the total amount of cash fees the employee is entitled to receive.  The points must translate into cash payments on a uniform basis, and the amount of the eligible cash fees must be fixed before the referral is made and may not be contingent or vary based on whether an employee makes a specified number or type of securities referrals during the period.

The agencies stated that Regulation R does not preclude a bank from providing employees with noncash items in connection with programs to familiarize employees with new types of investment vehicles offered by the broker-dealer, such as pizza or coffee mugs.  A pizza party limited to employees who have made one or more referrals to a broker-dealer, however, would not be permissible.

4. Bonus Plans  

Under Regulation R, the term “incentive compensation” does not include compensation paid by a bank under a bonus or similar plan that is paid on a discretionary basis and based on multiple factors or variables.  

The factors or variables must include multiple significant factors or variables that are not related to the profitability or revenue of the broker-dealer.  A referral made by the employee may not be a factor or variable in determining the employee’s compensation under the plan, and the employee’s compensation under the plan may not be determined by reference to referrals made by any other person. 
A bank may not establish or maintain “sham” non-securities factors or variables in its bonus plan for the purpose of evading the restrictions on referral fees under Regulation R.  The federal banking agencies have stated that they will review bonus and similar plans of banks participating in networking arrangements as part of the risk-focused supervisory process to determine compliance with Regulation R.  The agencies said they will consider whether such factors or variables relate to banking or other non-broker-dealer businesses actually being conducted by the bank or its employees, the resources devoted by the bank to such businesses, and whether such businesses materially contribute to the payments made under the plan over time.  If it appears that bonus payments, over time, are based predominantly on securities transactions conducted at a broker-dealer, the regulators said they would expect the bank to make appropriate modifications to its bonus or similar plan going forward.
  

A bonus or similar plan will be considered “discretionary” under Regulation R if the amount an employee may receive under the plan is not fixed in advance and the employee does not have an enforceable right to payments under the plan until the amount of any payments are established and declared by the bank.  A plan may, however,   include targets or metrics that must be met in order for any bonus to be paid, provided the plan is otherwise a “discretionary” plan.   

The agencies rejected suggestions that they allow a bonus plan to be based on the fact of a referral or the number of referrals made by one or more bank employees, stating that “doing so would allow a direct linkage between a referral and an employee’s bonus compensation and be contrary to the purpose of the exception.”

Safe Harbor for Bonus Plans Based on Overall Profitability.  Regulation R specifically provides that it does not prevent a bank from compensating an officer, director or employee under a bonus or similar plan on the basis of any measure of the overall profitability or revenue of the bank or any operating unit of the bank or any affiliate or operating unit of an affiliate (other than a broker-dealer), provided the operating unit or affiliate does not over time predominately engage in the business of making referrals to a broker or dealer.  A bank may provide compensation under a bonus or similar plan on the basis of any measure of the overall profitability or revenue of a broker-dealer (including one affiliated) provided that such measure is only one of multiple factors or variables used to determine the compensation and the employee’s compensation under the plan is not determined by reference to referrals made by any other person.  

The agencies stated that any relationship between a referral made by an employee and the amount of payments he receives under a bonus plan is likely to be attenuated when the plan is based on overall profitability or revenue factors given the number of other employees, business and actions that contribute to overall profitability.  The safe harbor applies to plans based on an entity’s earnings per share or stock price, both of which are directly related to the entity’s overall profitability or revenue.  However, other, more granular, measures of the financial performance of a bank, affiliate or operating unit could create an unduly close connection between the employee’s expected payment under the bonus plan.  For example, the potential connection between a referral made by a bank employee and the payments made to the employee under a bonus plan may be particularly strong, the agencies said, if payments under the plan are based on the profitability or revenue of the broker-dealer itself or a specific branch or operating unit of the broker-dealer (such as the branch or operating unit responsible for handling customers referred by the bank), or an operating unit of the bank or a non-broker-dealer affiliate that is predominantly engaged over time in referring customers to the broker-dealer.
5. High Net Worth and Institutional Customers  
Regulation R allows bank employees to receive more than nominal referral fees with respect to referrals of high net worth and institutional customers.  
For this purpose, a “referral fee” is defined to mean a fee (paid in one or more installments) for the referral of a customer to a broker or dealer that is a predetermined dollar amount, or a dollar amount determined in accordance with a predetermined formula (such as a fixed percentage of the dollar amount of total assets placed in an account with the broker or dealer), that does not vary based on:  (i) the revenue generated by or the profitability of securities transactions conducted by the customer with the broker or dealer; or (ii) the quantity, price, or identity of securities transactions conducted over time by the customer with the broker or dealer; or (iii) the number of customer referrals made.  A referral fee also includes a dollar amount based on a fixed percentage of the revenues received by the broker or dealer for investment banking services provided to the customer. 

To be eligible for the exemption, a bank employee must be predominantly engaged in banking activities other than making referrals to a broker or dealer and must not be a registered representative of a broker-dealer or subject to statutory disqualification under the Exchange Act.  In addition, the high net worth or institutional customer must be encountered by the bank employee in the ordinary course of the employee’s assigned duties for the bank. 

A “high worth customer” means any natural person who, either individually or jointly with his or her spouse, has at least $5 million in net worth excluding the primary residence and associated liabilities of the person and, if applicable, his or her spouse.  The term also includes any revocable, inter vivos or living trust the settlor of which is a natural person who, either individually or jointly with his or her spouse, meets that net worth standard.
  
An “institutional customer” means any corporation, partnership, limited liability company, trust or other non-natural person that has, or is controlled by a non-natural person that has, at least:  $10 million in investments or $20 million in revenues or $15 million in revenues if the bank employee refers the customer to a broker-dealer for investment banking services.

The bank must provide to the customer certain disclosures, including the name of the broker-dealer and the fact that the bank employee participates in an incentive compensation program under which the bank employee may receive a fee of more than a nominal amount for referring the customer to the broker-dealer and payment of this fee may be contingent on whether the referral results in a transaction with the broker or dealer. 

The disclosures must be made in writing at the time of the referral or orally prior to or at the time of the referral, as well as in writing within three business days of the date on which the customer is referred to the broker-dealer.  Alternatively, the broker-dealer may provide the disclosures, provided it does so prior to or at the time the customer begins the process of opening an account at the broker or dealer, if the customer does not have an account with the broker or dealer or, if the customer already has an account at the broker or dealer, prior to the time the customer places an order for a securities transaction with the broker or dealer as a result of the referral. 

If the customer is a natural person, the bank must have a reasonable basis to believe that the customer is a high net worth customer prior to or at the time of the referral.  If the customer is not a natural person, the bank must have a reasonable basis to believe that the customer is an institutional customer before the referral fee may be paid to the bank employee. 

Before a referral fee may be paid, the bank must provide to the broker-dealer the name of the referring employee and other information to enable the broker-dealer to determine whether the bank employee is registered or approved, or otherwise required to be registered or approved, in accordance with the qualification standards established by the rules of any self-regulatory organization or is subject to statutory disqualification, and the broker-dealer must so determine.  In addition, the broker-dealer must have a reasonable basis to believe that the customer is a high net worth customer or an institutional customer. 

If payment of a referral fee is contingent on completion of a securities transaction at the broker-dealer, before the transaction is conducted, the broker-dealer must perform a suitability analysis of the transaction as if the broker-dealer had recommended the transaction.  If the referral fee is not contingent on the completion of a securities transaction the broker-dealer must, before the referral fee is paid, either (i) determine that the customer has the capability to evaluate investment risk and make independent decisions and is exercising independent judgment based on the customer’s own independent assessment of the opportunities and risks presented by a potential investment, market factors and other investment considerations; or (ii) perform a suitability analysis of all securities transactions requested by the customer contemporaneously with the referral as if the broker or dealer had recommended the securities transaction. 

C. Trust and Fiduciary Activities 

The Gramm-Leach-Bliley Act provided an exemption for banks with respect to their trust and fiduciary activities.
  The exemption is available when: 

The bank effects transactions in a trustee capacity, or effects transactions in a fiduciary capacity in its trust department or other department that is regularly examined by bank examiners for compliance with fiduciary principles and standards, and—
is chiefly compensated for such transactions, consistent with fiduciary principles and standards, on the basis of an administration or annual fee (payable on a monthly, quarterly, or other basis), a percentage of assets under management, or a flat or capped per order processing fee equal to not more than the cost incurred by the bank in connection with executing securities transactions for trustee and fiduciary customers, or any combination of such fees; and
does not publicly solicit brokerage business, other than by advertising that it effects transactions in securities in conjunction with advertising its other trust activities.

1. “Fiduciary Capacity”

The exemption applies when a bank acts in a trustee or “fiduciary capacity.”  That term is defined in the statute to mean:

in the capacity as trustee, executor, administrator, registrar of stocks and bonds, transfer agent, guardian, assignee, receiver, or custodian under a uniform gift to minor act; 
in the capacity of an investment adviser if the bank receives a fee for its investment advice;
in any capacity in which the bank possesses investment discretion on behalf of another; or
in any other “similar” capacity.

Neither the Gramm-Leach-Bliley Act nor Regulation R elaborate on what a “similar” capacity might be.  Referring to this language, the agencies stated that the scope of the term “fiduciary capacity”’ is “not fixed in time.”
  The agencies noted that “different nomenclature may be used to identify a fiduciary capacity in the relevant governing documents or state laws.”
 
The exemption does not require a bank to effect securities transactions for a trust or fiduciary customer through a separate trust department or to have obtained formal trust powers.  However, securities transactions under the exemption must be effected in a department of the bank “that is regularly examined for compliance with fiduciary principles and standards” by the bank’s appropriate federal or state banking supervisor. The agencies stated that they will rely on the appropriate federal banking agency for a bank to determine whether the bank’s activities are conducted in the bank’s trust department or other department regularly examined by the agency’s examiners for compliance with fiduciary principles and standards.
In order to rely on the exemption, a bank must continue to act in a trustee or fiduciary capacity with respect to the account.  No party other than the bank itself may rely on the bank’s exception or exemption from “broker” status.
  

2. Chiefly Compensated Test

Regulation R interprets the so-called “chiefly compensated test” in the exemption and provides two different methods for banks to address the chiefly compensated test:  an account-by-account method and a bank-wide method.
  

a. 50 Percent Account-by-Account Test

Under the account-by-account method, “chiefly compensated” means that “the relationship-total compensation percentage for each trust or fiduciary account of the bank is greater than 50 percent.”  The “relationship-total compensation percentage” for a trust or fiduciary account is defined as the mean of the yearly compensation percentage for the account for the immediately preceding year and the yearly compensation percentage for the account for the year immediately preceding that year.  The “yearly compensation percentage” for a trust or fiduciary account is equal to the relationship compensation attributable to the trust or fiduciary account during the year, divided by the total compensation attributable to the trust or fiduciary account during that year, with the quotient expressed as a percentage, calculated within 60 days of the end of the year. 
As explained in the Federal Register notice accompanying the regulation, the “relationship-total compensation percentage” for a trust or fiduciary account is calculated by (1) dividing the relationship compensation attributable to the account during each of the immediately preceding two years by the total compensation attributable to the account during the relevant year; (2) translating the quotient obtained for each of the two years into a percentage; and (3) then averaging the percentages obtained for each of the two immediately preceding years.  
b. 70 Percent Bank-Wide Test
Under the bank-wide method, a bank is exempt from the chiefly compensated test if its aggregate relationship-total compensation percentage for its trust and fiduciary business is at least 70 percent.  The aggregate percentage is “the mean of the bank’s yearly bank-wide compensation percentage for the immediately preceding year and the bank’s yearly bank-wide compensation percentage for the year immediately preceding that year.”  A bank’s yearly “bank-wide compensation percentage” is equal to the relationship compensation attributable to the bank’s trust and fiduciary business as a whole during the year, divided by the total compensation attributable to the bank’s trust and fiduciary business as a whole during that year, with the quotient expressed as a percentage, calculated within 60 days of the end of the year. 
Under this bank-wide test, the aggregate “relationship-total compensation percentage” is calculated in a manner similar to the equivalent percentage under the account-by-account method, except that the calculation is based on the aggregate relationship compensation and total compensation received by the bank from its trust and fiduciary business as a whole during each of the two immediately preceding years.  The percentage would be determined by (1) dividing the relationship compensation attributable to the bank’s trust and fiduciary business as a whole during each of the immediately preceding two years by the total compensation attributable to the bank’s trust and fiduciary business as a whole during the relevant year; (2) translating the quotient obtained for each of the two years into a percentage; and (3) then averaging the percentages obtained for each of the two immediately preceding years.
The agencies rejected suggestions made by some commenters that a bank be allowed to:

apply the 70 percent compensation threshold separately to each individual fiduciary business line, operating unit or geographic region of the bank, rather than only on an aggregate bank-wide basis,   
use an aggregate compensation approach only for some trust or fiduciary business lines and to use the account-by-account approach for the bank’s trust or fiduciary accounts in its remaining business lines, 

monitor compliance with the 70 percent compensation test on a combined basis with its affiliated entities engaged in trust or fiduciary activities (such as an affiliated bank or a subsidiary or affiliate registered as an investment adviser), and 

calculate its relationship compensation-total compensation percentage based on the compensation attributable to all of the bank’s trust and fiduciary accounts rather than the compensation from the bank’s “trust and fiduciary business.”

c. Relationship Compensation
For purposes of either the account-by-account method or the bank-wide method, “relationship compensation” generally means any compensation a bank receives other than a brokerage commission.  Specifically, relationship compensation means any compensation that is attributable to a trust or fiduciary account that consists of: 

(i)  An administration fee, including, without limitation, a fee paid— 
(A) For personal services, tax preparation, or real estate settlement services; 
(B) For disbursing funds from, or for recording receipt of payments to, a trust or fiduciary account; 
(C) In connection with securities lending or borrowing transactions; 
(D) For custody services; or 
(E) In connection with an investment in shares of an investment company for personal service, the maintenance of shareholder accounts or any service described below; 
(ii)  An annual fee (payable on a monthly, quarterly or other basis), including, without limitation, a fee paid for assessing investment performance or for reviewing compliance with applicable investment guidelines or restrictions; 
(iii)  A fee based on a percentage of assets under management, including, without limitation, a fee paid 

(A) Pursuant to a 12b-1 plan; 
(B) In connection with an investment in shares of an investment company for personal service or the maintenance of shareholder accounts; 
(C) Based on a percentage of assets under management for any of the following services— 
(I) Providing transfer agent or sub-transfer agent services for beneficial owners of investment company shares; 
(II) Aggregating and processing purchase and redemption orders for investment company shares; 
(III) Providing beneficial owners with account statements showing their purchases, sales, and positions in the investment company; 

(IV) Processing dividend payments for the investment company; 

(V) Providing sub-accounting services to the investment company for shares held beneficially; 

(VI) Forwarding communications from the investment company to the beneficial owners, including proxies, shareholder reports, dividend and tax notices, and updated prospectuses; or 

(VII) Receiving, tabulating, and transmitting proxies executed by beneficial owners of investment company shares; 

(D) Based on the financial performance of the assets in an account; or 

(E) For the types of services described in paragraph (a)(4)(i)(C) or (D) of this section if paid based on a percentage of assets under management; 

(iv) A flat or capped per order processing fee, paid by or on behalf of a customer or beneficiary, that is equal to not more than the cost incurred by the bank in connection with executing securities transactions for trust or fiduciary accounts; or 

(v) Any combination of such fees. 
The agencies rejected comments by the NASD that 12b-1 distribution fees be excluded from the definition of relationship compensation.  The agencies noted that “[m]any bank trust and fiduciary departments, particularly those that act as a corporate trustee or as a trustee or fiduciary for employee benefit plans, receive a significant portion of their trust and fiduciary compensation through payments made under a 12b-1 plan.”
  The agencies also noted that all 12b-1 fees received by a bank must be consistent with the fiduciary principles and standards governing the bank-customer relationship, and a bank’s compliance with these principles and standards will be regularly examined by bank examiners during the bank supervisory and examination process.  

In this regard, the agencies cited section 802(f) of the Uniform Trust Code which provides that a trustee may receive compensation from an investment company in which the trustee has invested trust funds and receipt of such compensation will not be presumed to represent a conflict of interest if the investment otherwise complies with the jurisdiction’s prudent investor rule.  In addition, the agencies noted that a bank’s receipt of 12b-1 fees from an employee benefit plan for which the bank acts as a fiduciary is governed by the Employee Retirement Income Security Act (“ERISA”) and the regulations and guidance issued by the Department of Labor thereunder.
  
The agencies also rejected suggestions from some commenters that a bank be permitted to include within its relationship compensation any per-transaction securities processing fee it charges as a directed trustee or in another fiduciary capacity even if the fee exceeds the bank’s costs in processing the transaction.  The agencies noted that the statute expressly provides that a per-order securities processing fee may be counted towards the statute’s chiefly compensated requirement only if the fee is “equal to not more than the cost incurred by the bank in connection with executing securities transactions” for its trust or fiduciary customers.  (In any case, the agencies noted that they had modified the custody exemption to permit banks that accept securities orders as a directed trustee to do so under that exemption instead of the trust and fiduciary exception and related rules.)
A per order processing fee included in relationship compensation may include the fee charged by the executing broker-dealer as well as any additional fixed or variable costs incurred by the bank in processing the transaction.  If a bank includes any such additional fixed or variable costs in the per order processing fees it includes in its relationship compensation, the agencies expect the bank to maintain appropriate policies and procedures governing the allocation of these costs to the orders processed for trust or fiduciary customers.
  
Some commenters asked whether a bank could include in its relationship compensation all of the revenue from securities transactions conducted for a trust or fiduciary account under another exemption in Regulation R, regardless of whether that revenue otherwise qualifies as relationship compensation.  The agencies rejected this suggestion.  
The agencies noted that, if more than one exemption is available under Regulation R for a securities transaction effected by a bank for a customer, the bank may choose the exception or exemption on which it relies in effecting the transaction.  If a bank elects to exclude the revenues associated with transactions conducted under another exemption, the bank must exclude such revenue from both the bank’s relationship compensation (if the compensation would otherwise qualify as relationship compensation) and total compensation.
   
In addition, the agencies stated, compensation that is not derived from the provision of trust or fiduciary services should not be included in a bank’s relationship or total compensation under either the account-by-account or bank-wide alternative.  The agencies gave the following examples of such compensation:

revenue earned by a trust or fiduciary department from providing back-office services to an affiliated or unaffiliated party; 
revenue from the sale of an office or assets of the trust department, or from the provision on a stand-alone basis of other services (such as custody services or the sale of portfolio management software to a third party that independently operates and uses the software in connection with its own business) that do not involve trust or fiduciary services; and 
internal payments or credits allocated to a bank’s trust or fiduciary department or unit from another department or unit of the bank for deposits and other similar services not involving a security. 
Also excluded from ”relationship compensation” are credits received by a bank from a broker-dealer for brokerage and research services in accordance with section 28(e) of the Exchange Act.
  
3. Advertising Restrictions

In order to qualify for the trust and fiduciary activities exemption, a bank must also comply with advertising restrictions.  Advertisements by or on behalf of the bank may not advertise that the bank provides securities brokerage services for trust or fiduciary accounts, except as part of advertising the bank’s broader trust or fiduciary services.  In addition, a bank may not more prominently advertise the securities brokerage services provided to trust or fiduciary accounts than the other aspects of its trust or fiduciary services provided to such accounts. 

4. Special Exemptions 
Regulation R includes exemptions from the chiefly compensated test for certain short-term accounts, accounts acquired as part of a business combination or asset acquisition, and accounts that represent a de minimis percentage of the bank’s total trust and fiduciary accounts.  Also exempt are trust or fiduciary accounts held at a non-shell foreign branch of the bank if the bank has reasonable cause to believe that trust or fiduciary accounts of the foreign branch held by or for the benefit of a U.S. person constitute less than 10 percent of the total number of trust or fiduciary accounts of the foreign branch. 
5. Execution through Registered Broker-Dealer

In order to avail itself of the exemption for trust and fiduciary activities, the Gramm-Leach-Bliley Act requires a bank to direct all transactions in publicly traded securities to a registered broker-dealer for execution.
  This requirement does not apply if the trade is a cross trade or other substantially similar trade of a security that is made by the bank or between the bank and an affiliated fiduciary and is consistent with applicable fiduciary principles.  
Regulation R exempts banks from the requirement for broker-dealer execution in the case of registered mutual funds that are purchased directly from the fund’s transfer agent or the National Securities Clearing Corporation.  A similar exemption is provided for variable insurance contracts funded by a separate account, which generally are purchased directly from the issuing insurance company.  The mutual fund and insurance contract securities must not be traded on a national securities exchange or through the facilities of a national securities association or interdealer quotation system.  
D. Commercial Paper, Bankers Acceptances, Government Securities, Collective Investment Funds 
The Gramm-Leach-Bliley Act provided a statutory exemption for bank transactions in commercial paper, bankers acceptances, commercial bills, government securities (including U.S. Treasury and municipal securities), and bank collective investment funds.
  Also exempt are qualified Canadian government obligations, obligations of the North American Development Bank, and any standardized, credit enhanced debt security issued by a foreign government to retire outstanding commercial bank loans (so-called “Brady bonds”).  Regulation R does not address this exemption.
E. Stock Purchase Plans

The Gramm-Leach-Bliley Act provided statutory exemption for certain stock purchase plans, including employee benefit plans, dividend reinvestment plans, and issuer plans.
  Regulation R does not address this exemption.
F. Deposit Sweep Accounts
The Gramm-Leach-Bliley Act provided a statutory exemption for certain deposit sweep accounts.
  Specifically, a bank is exempt from the definition of “broker” when it effects transactions “as part of a program for the investment or reinvestment of deposit funds into any no-load, open-end management investment company registered under the Investment Company Act of 1940 that holds itself out as a money market fund.”
Regulation R clarifies the meaning of a “no-load” fund by defining the term to mean, in the context of an investment company or the securities issued by an investment company, for securities of the class or series in which a bank effects transactions, that the class or series is not subject to a sales load or a deferred sales load and total charges against net assets of that class or series for sales or sales promotion expenses, for personal service, or for the maintenance of shareholder accounts do not exceed 0.25 of 1% of average net assets annually.
  Charges for the following are not included in the 25 basis point calculation: 
(i)  Providing transfer agent or sub-transfer agent services for beneficial owners of investment company shares; 

(ii)  Aggregating and processing purchase and redemption orders for investment company shares; 

(iii)  Providing beneficial owners with account statements showing their purchases, sales, and positions in the investment company; 

(iv)  Processing dividend payments for the investment company; 

(v)  Providing sub-accounting services to the investment company for shares held beneficially; 

(vi)  Forwarding communications from the investment company to the beneficial owners, including proxies, shareholder reports, dividend and tax notices, and updated prospectuses; or 

(vii)  Receiving, tabulating, and transmitting proxies executed by beneficial owners of investment company shares.
G. Transactions in Money Market Mutual Funds
Regulation R adds an exemption, not found in the statute, for certain transactions in registered investment companies that are money market mutual funds.
  The exemption is available regardless of whether the transaction occurs through a sweep arrangement.  
The exemption is available only if the bank provides the customer, directly or indirectly, any other product or service, the provision of which would not, in and of itself, require the bank to register as a broker or dealer.  Examples of other products or services include escrow, trust, fiduciary or custody accounts, a deposit account, or loan or other extension of credit.
  A bank also may effect transactions under the exemption on behalf of another bank as part of a program for the investment or reinvestment of the deposit funds of, or collected by, the other bank.  This change will allow banks to provide sweep services to other banks under the exemption.

The exemption also applies if the bank effects a transaction on behalf of another bank as part of a program for the investment or reinvestment of deposit funds of, or collected by, the other bank.

If the money market mutual funds are load funds, the bank (or, if applicable, the other bank) may not characterize or refer to the funds as no-load and must provide the customer, not later than at the time the customer authorizes the securities transactions, a prospectus for the funds.

H. Affiliate Transactions
The Gramm-Leach-Bliley Act provided an exemption that allows a bank to effect securities transactions for the account of any affiliate of the bank other than a registered broker or dealer, or an affiliate engaged in merchant banking activities.
  An “affiliate” is any company that would be an affiliate of a bank for purposes of the Bank Holding Company Act of 1956, as amended.  Regulation R does not interpret this statutory exemption.
The SEC staff has stated that each of a bank’s securities transactions with a subsidiary or affiliate of the bank must qualify for an exemption.

I. Private Securities Offerings
Under the Gramm-Leach-Bliley Act, a bank is exempt from “broker” status if it effects sales as part of a primary offering of securities not involving a public offering.
  The exemption applies only if the bank is not affiliated with a broker-dealer that engages in dealing, market making, or underwriting activities (other than with respect to government and other exempted securities).  If the bank is not affiliated with a broker-dealer, the bank may not use this exemption to effect any primary offering if the aggregate amount of the offering exceeds 25 percent of the bank’s capital (other than government and municipal securities).  Regulation R does not interpret this statutory exemption.
J. Safekeeping and Custody Activities
The Gramm-Leach-Bliley Act provided an exemption for certain safekeeping and custody activities that are part of “customary banking activities.”  Under the statutory exemption, a bank may:    
Provide safekeeping or custody services with respect to securities, including the exercise of warrants and other rights on behalf of customers

Facilitate the transfer of funds or securities, as a custodian or a clearing agency, in connection with the clearance and settlement of its customers’ transactions in securities;

Effect securities lending or borrowing transactions with or on behalf of customers as part of services provided to customers pursuant to division (aa) or (bb) or invests cash collateral pledged in connection with such transactions;

Hold securities pledged by a customer to another person or securities subject to purchase or resale agreements involving a customer, or facilitates the pledging or transfer of such securities by book entry or as otherwise provided under applicable law, if the bank maintains records separately identifying the securities and the customer; and
Serve as a custodian or provider of other related administrative services to any individual retirement account, pension, retirement, profit sharing, bonus, thrift savings, incentive, or other similar benefit plan.

Regulation R does not implement the statutory exemption.  Accordingly, a bank need not rely on Regulation R in conducting custody and safekeeping activities that fall within the statutory terms, but may rely on the statute itself.
  
It is important to note, however, that the SEC interprets the exemption as not permitting a bank to accept orders for securities transactions.  Regulation R creates a regulatory exemption that permits banks to continue taking orders for employee benefit plan accounts and other custodial accounts.  The exemption is not available if the bank acts in a trustee or other fiduciary capacity for the account (other than a directed trustee).
1. Employee Benefit, IRAs, and Similar Accounts

Under Regulation R, a bank may accept orders for securities transactions for an employee benefit plan account or an individual retirement account or similar account for which the bank acts as a custodian.
  A “similar account” includes health savings accounts, Archer medical savings accounts, and Coverdell education savings accounts.
The exemption is not available if the bank acts as a trustee or fiduciary for the account, other than as a directed trustee, and the bank may not act as a carrying broker.  The exemption is conditioned on the following restrictions being met:  
Advertising Restriction.  Advertisements by or on behalf of the bank may not advertise that the bank accepts securities transaction orders for employee benefit plan accounts or individual retirement accounts or similar accounts, except as part of advertising the other custodial or safekeeping services the bank provides to these accounts.  Such advertisements also may not suggest that such accounts are securities brokerage accounts or that the bank’s safekeeping and custody services substitute for a securities brokerage account.  Finally, advertisements and sales literature issued by or on behalf of the bank may not describe the securities order-taking services provided by the bank to individual retirement accounts or similar accounts more prominently than the other aspects of the custody or safekeeping services provided by the bank to these accounts. 

Employee Compensation Restriction.  No bank employee may receive compensation, including 12b-1 fees, from the bank or the executing broker or dealer or any other person based on whether a securities transaction is executed for an account or that is based on the quantity, price, or identity of securities purchased or sold by such account.  A bank employee, however, may receive compensation that would not be considered incentive compensation under the provision of Regulation R dealing with incentive compensation and referral fees in networking arrangements with broker-dealers.
The restrictions on employee compensation do not prohibit a bank employee from receiving compensation based on whether a customer establishes a custodial account with the bank, or that is based on the total amount of assets in a custodial account at account opening or at any other time.  Moreover, a bank employee may receive permissible payments under a qualifying bonus or similar plan.  The rule does prohibit a bank from directly passing on to an employee a portion of the 12b-1 fees received by the bank from a custody account’s investment in a mutual fund, or a portion of a fee that is charged only when, or that varies based on whether, a securities transaction is executed for the account.
2. Employee Plan Administrators and Recordkeepers  
Regulation R allows non-fiduciary administrators and recordkeepers for employee benefit plans to use the exemption for custodial order-taking activities, even though another bank acts as custodian.
  Both the custodian bank and the administrator or recordkeeper bank must comply with all of the restrictions in the exemption for custody activities.  The administrator or recordkeeper bank may not execute a cross-trade with or for the employee benefit plan account or net orders for securities for the employee benefit plan account, other than (i) crossing or netting orders for shares of open-end investment companies not traded on an exchange, or (ii) crossing orders between or netting orders for accounts of the custodian bank that contracted with the administrator or recordkeeper bank for services. 
A bank that acts as a subcustodian for an account for which another bank acts as custodian may rely on this exemption if both the custodian and subcustodian comply with the restrictions applicable to the custody exemption.  The subcustodian bank also must comply with the restrictions on cross-trading.  
3. Accommodation Trades
Regulation R also allows a bank custodian to accept trades for other custody accounts on an “accommodation” basis.
  The bank must comply with advertising and employee compensation restrictions similar to those that apply with respect to order taking for employee benefit plan accounts.  
As a condition to this exemption, any fee charged or received by the bank for effecting a securities transaction for the account may not vary based on whether the bank accepted the order for the transaction or the quantity or price of the securities to be bought or sold. 
In addition, a bank may not provide investment advice, research or recommendations concerning securities to a custody account, or otherwise solicit securities transactions from the account.  A bank may respond to customer inquiries regarding the bank’s safekeeping and custody services and may provide mutual fund prospectuses and literature consistent with the advertising restrictions.  A bank also may respond to inquiries concerning the customer’s account or the availability of sweep or other services.
Meaning of “Accommodation” Trade.  The regulation does not define the term “accommodation” trade.  The banking agencies have stated that they will develop guidance to assist bank examiners in reviewing the order-taking services provided to custodial accounts as part of the agencies’ ongoing risk-focused supervisory and examination process.
  The guidance will describe the types of policies, procedures and systems that a bank should have in place to ensure that the bank accepts securities orders for custodial accounts only as an accommodation to the customer and in a manner consistent with the custody exemption.  Examiners also will consider the form and substance of the relevant accounts, transactions, and activities to prevent evasions of the requirements of the rule.
The agencies stated that, rather than adopting a regulatory definition of “accommodation,” this approach is appropriate “given the disparity in the types, characteristics and uses of other custody accounts, the size and operations of banks that provide these services and the manner in which they do so.”

Restriction on Investment Advice.  The exemption for accommodation trades is subject to a restriction that prevents the bank from providing investment advice, research or recommendations to the account that is trading.  The agencies have made clear that the restriction is not intended to prevent a bank from cross-marketing its trust, fiduciary or other services to its custody customers.  
A bank’s marketing to custody account customers may include non-account specific information provided in media such as newsletters and websites.  In addition, the restriction does not prohibit a bank from providing to custody customers samples of research, including stock-specific research, that the bank provides to other persons for marketing purposes.  The agencies noted, however, that a custody account is not a fiduciary account, and a bank operating under the exemption may not provide such samples in such a way or with such a frequency as to provide the custody account with securities services that only are permissible for a trust or fiduciary customer.  The bank may not provide any personalized investment advice, research or recommendations regarding particular securities to the custodial account.
Banks may use menus or other lists to make custodial customers aware of the securities available to them through a custodial account.  For example, the restrictions on investment advice do not prevent a bank from providing its customers with an online menu of the mutual funds that the customer is able to purchase through the custody account.

The restriction on investment advice does not apply to an employee benefit plan account or an individual retirement account or similar account, or a trust or fiduciary account maintained by a customer with a bank, even if that customer also maintains a custodial account with the bank.
  
In order to prevent evasions of the custody exemption, the agencies stated that they will consider both the form and substance of the relevant accounts, transactions and activities (including advertising activities) in considering whether a bank meets the terms of the exemption.

4. Directed Trustees

A bank that acts as a directed trustee for an account may rely on the custody exception to accept orders for, and effect transactions in, securities for the account.  A directed trustee is defined in the regulation as “a trustee that does not exercise investment discretion with respect to the account.”  The agencies noted that, although a bank acting as directed trustee may effect transactions under the custody exemption, the bank’s trustee relationship with the account remains a trust and fiduciary relationship and, as such, the bank must continue to comply with applicable fiduciary principles and standards in its relationships with the account.”

If a bank acting as directed trustee relies on the custody exemption to effect transactions for an employee benefit account, the bank must comply with the restrictions applicable to such accounts.  If a bank acting as directed trustee relies on the custody exemption to effect transactions for another type of account, the bank must comply with the conditions governing accommodation accounts.

5. Escrow, Fiscal, and Paying Agents

The exemption for custodial activities applies regardless of whether a bank is called a “custodian” provided that the services for which the exemption is relied on are custodial:

Whether a bank serves as custodian for the securities or other assets of an account depends on the services the bank provides to the account with respect to such securities or assets, not the label used to identify the account or the bank’s services in the agreement between the bank and the customer.  Thus, for example, a bank that acts as an escrow agent, fiscal agent or paying agent with respect to an account, and that provides safekeeping or custody services for the securities or other assets in the account, is considered to be a custodian for the account for purpose of the rule regardless of whether the account agreement uses the term “custodian” or any other particular language.

6. Carrying Broker Restriction

A bank relying on the custody exemption may not act in the U.S. as a “carrying broker” for any broker-dealer (other than with respect to government securities).  Neither the statute nor Regulation R defines a “carrying broker.”

A “carrying broker” generally is a broker that holds funds and securities on behalf of customers, whether its own customers or customers introduced by another broker-dealer.  A “clearing broker” is a member of a registered clearing agency.  The two terms often are used interchangeably in the industry.

In general, broker-dealers establish carrying arrangements in which other broker-dealers carry their accounts to permit the non-carrying broker-dealer to be subject to lesser financial responsibility requirements under the Exchange Act.  A broker-dealer entering into such an agreement with a carrying entity that is not a registered broker-dealer, however, may not take advantage of those lesser requirements.

The SEC’s net capital rule specifies that a broker-dealer shall be deemed to carry customer or broker-dealer accounts “if, in connection with its activities as a broker or dealer, it receives checks, drafts, or other evidences of indebtedness made payable to itself or persons other than the requisite registered broker or dealer carrying the account of a customer, escrow agent, issuer, underwriter, sponsor, or other distributor of securities” or “if it does not promptly forward or promptly deliver all of the securities of customers or of other brokers or dealers received by the firm in connection with its activities as a broker or dealer.”

The SEC’s customer protection rule governing reserves and custody of securities defines the term “securities carried for the account of a customer” to mean “securities received by or on behalf of a broker or dealer for the account of any customer and securities carried long by a broker or dealer for the account of any customer,” as well as securities sold to, or bought for, a customer by a broker-dealer.
 

The agencies have advised banks to look to certain factors to help distinguish permissible custodial activity from impermissible carrying broker activity.  In particular, the agencies noted:

Key factors in considering whether impermissible carrying broker activity exists are the broker-dealer’s own regulatory obligations and whether the broker-dealer either makes formal or informal arrangements with the bank or structures its operations or offerings to cause the broker-dealer’s customers generally (or one or more broad segments of the broker-dealer’s customers) to use the bank’s custody accounts instead of maintaining funds and securities in accounts at the broker-dealer (thereby avoiding the broker-dealer’s financial and related responsibilities).  The existence of a substantial number of common customers between a broker-dealer and a bank’s custody department in the absence of such an arrangement or structure would not cause the bank to act as a carrying broker for the broker-dealer. 

Similarly, a bank may perform or share systems that perform limited back-office functions on behalf of a broker-dealer without becoming a carrying broker for the broker-dealer.  A broker-dealer, for example, may contract with an unregistered party such as a bank to send out transaction confirmations on behalf of the broker-dealer or have an arrangement with an affiliated bank to provide customers with combined statements, with the broker-dealer remaining responsible for the accuracy and completeness of those confirmations and the broker-dealer aspects of the statements.  A bank and an affiliated broker-dealer also may share or coordinate risk management systems such as, for example, those relating to Bank Secrecy Act and anti-money laundering compliance.  A broker-dealer, however, may not delegate core functions to a bank or other unregistered entity or functions that would require an individual to pass a qualification examination or register with an SRO.  A broker-dealer also must maintain possession or control over the broker-dealer’s proprietary cash or securities and its customers’ cash or securities in accordance with the Commission’s financial responsibility rules.  Of course, a bank may serve as custodian for proprietary or customer cash or securities of the broker-dealer and may accept and use in the ordinary course of its banking business cash deposited with the bank by the broker-dealer or its customers.
 

K. Foreign Securities Transactions 

Regulation R provides an exemption, not in the statute, for securities transactions that occur outside of the United States and comply with the SEC’s Regulation S.
  Regulation S exempts certain off-shore transactions from otherwise applicable securities registration requirements.  To qualify as a Regulation S transaction, an offer or sale of securities, among other things, must not involve any selling efforts in the United States.
L. Securities Lending Activities
Regulation R also includes an exemption, not found in the statute, for certain securities lending activities of banks.
  Under the exemption, a bank, acting as an agent, may effect securities lending transactions for qualified investors
 and employee benefit plans with at least $25 million in investments.  The bank also may provide securities lending services in connection with such transactions. 

A “securities lending transaction” is defined in the regulation to mean “a transaction in which the owner of a security lends the security temporarily to another party pursuant to a written securities lending agreement under which the lender retains the economic interests of an owner of such securities, and has the right to terminate the transaction and to recall the loaned securities on terms agreed by the parties.”  
The term “securities lending services” is defined to include selecting and negotiating with a borrower and executing, or directing the execution of the loan with the borrower; receiving, delivering, or directing the receipt or delivery of loaned securities; receiving, delivering, or directing the receipt or delivery of collateral; providing mark-to-market, corporate action, recordkeeping or other services incidental to the administration of the securities lending transaction; investing, or directing the investment of, cash collateral; or indemnifying the lender of securities with respect to various matters. 

During the comment period on Regulation R, commenters suggested that the agencies exempt banks involved, as agent, in securities repurchase and reverse repurchase transactions in non-exempt securities, since repurchase and reverse repurchase activities are functionally equivalent to securities lending.  Commenters also requested that banks be exempted from the “dealer” definition for repurchase and reverse repurchase agreement activities involving non-exempt securities they undertake in a principal capacity.  
The Agencies stated that, before creating any such exemption, they needed additional information and requested comment on the following:  (1) the nature, structure (including term and type of security involved), and purpose of repurchase and reverse repurchase agreements currently conducted with respect to non-exempt securities; (2) the types of customers and financial institutions currently involved in repurchase and reverse repurchase agreements with respect to non-exempt securities; (3) the extent to and manner in which banks currently engage, as agent or principal, in repurchase and reverse repurchase agreements with respect to non-exempt securities; (4) recent developments or trends in the market for repurchase and reverse repurchase agreements with respect to non-exempt securities; (5) any material similarities or differences in the use, structure, customer base, or legal, regulatory, tax or accounting treatment of repurchase and reverse repurchase agreements with respect to non-exempt securities, on the one hand, and repurchase or reverse repurchase agreements with respect to exempt securities or securities lending transactions involving exempt or non-exempt securities. 
M. Identified Banking Products

The Gramm-Leach-Bliley Act created a statutory exemption that allows banks to act as brokers with respect to “identified banking products.”
  Such products include deposit accounts, savings accounts, certificates of deposit, other deposit instruments issued by a bank, banker’s acceptances, bank issued letters of credit, bank loans, and debit accounts.  Loan participations also are exempt if sold to qualified investors or to other persons who have the opportunity to review and assess any material information.  In addition, “identified banking products” include credit swaps and equity swaps that are sold directly to qualified investors.  This exemption is not interpreted in Regulation R.
N. Municipal Securities

The Gramm-Leach-Bliley Act specifically exempted banks when they broker municipal securities.
  “Municipal securities” are securities which are direct obligations of, or obligations guaranteed as to principal or interest by, a State or any political subdivision thereof, or any agency or instrumentality of a State or any political subdivision thereof, or any municipal corporate instrumentality of one or more States, or any security which is an industrial development bond. 
O. De Minimis Transactions

The Gramm-Leach-Bliley Act exempted banks from regulation as brokers if they engage in a de minimis amount of securities transactions (apart from transactions that are exempt).
  “De minimis” means not more than 500 transactions in securities in any calendar year, provided such transactions are not effected by an employee of the bank who is also an employee of a broker-dealer.
IV. Bank Dealer Exemptions

A. Definition of “Dealer”

The term “dealer” is defined in the Securities Exchange Act of 1934 to mean “any person engaged in the business of buying and selling securities for such person’s own account through a broker or otherwise.”
  The term dealer does not include a person that buys or sells securities for the person’s own account, either individually or in a fiduciary capacity, but “not as a part of a regular business.”
The SEC has cautioned that “dealer” activities may be interpreted differently under the securities laws than under the banking laws and has provided specific guidance to banks in this regard, as follows: 
Banks need to be aware that “dealer” activity under the federal securities laws is not necessarily the same thing as “dealer” activity under banking law.  For example, so-called “riskless principal” transactions are dealer activity for securities law purposes, even though they are agency activity for banking law purposes.  Similarly, repurchase agreement transactions are treated as purchases and sales of securities for securities law purposes.  Generally, these transactions would also be characterized for securities law purposes as transactions in the underlying security.
Section 3(a)(5) of the Exchange Act generally defines a “dealer” as “any person engaged in the business of buying and selling securities for his own account, through a broker or otherwise.”  All transactions that go through a bank's own accounting books are potential dealer transactions.

The securities laws and rules, however, distinguish “dealers” (which buy and sell securities as part of a regular business) from “traders” (which buy and sell securities for investment and not as part of a regular business).  
Typical dealer functions include:
Providing two-sided quotations, or otherwise indicating an ongoing willingness to buy and sell particular securities; or
  

Issuing or originating securities that the person also buys and sells.
If you are trying to determine whether a particular bank is acting as a dealer, you might want to consider the following questions:
Does the bank hold itself out as being in the business of buying and selling securities? 
  

Does the bank engage in transactions with the public?
  

Does the bank make a market in, or quote prices for both purchases and sales of, one or more securities?
  

Does the bank participate in a “selling group” or otherwise underwrite securities? 
  

Does the bank hold a dealer inventory or does it trade with an affiliate that is a dealer? 

A “yes” answer to any of these questions indicates that the bank may be a dealer.
 

B. Commercial Paper, Bankers Acceptances, Government Securities, Collective Investment Funds 

The Gramm-Leach-Bliley Act exempted banks from regulation as securities dealers with respect to transactions in commercial paper, bankers acceptances, commercial bills, government securities (including U.S. Treasury and municipal securities), and bank collective investment funds.
  Also exempt are transactions in qualified Canadian government obligations, obligations of the North American Development Bank, and any standardized, credit enhanced debt security issued by a foreign government to retire outstanding commercial bank loans (so-called “Brady bonds”).  
Regulation R does not interpret this exemption.  The SEC Bank Dealer Compliance Guide reminds banks that they may be subject to registration requirements under other provisions of the Exchange Act if they deal in municipal securities, government securities, or Canadian government obligations.
  The Guide also notes that, if a bank has a separately identified department or division registered as a municipal securities dealer, the bank must conduct its municipal brokerage business in that separately identifiable department or division. 
C. Investment and Fiduciary Transactions

A bank is exempt from dealer regulation under the statute when it buys or sells securities for investment purposes for itself or for accounts for which it acts as a trustee or fiduciary.
  The SEC Compliance Guide notes that this exemption does not apply to transactions between a bank and its customers.
D. Asset-Backed Transactions

Under the statute, a bank is exempt from dealer regulation with respect to the sale of asset-based securities to qualified investors.
  The exemption applies to a bank when it engages in the issuance or sale to qualified investors, through a grantor trust or other separate entity, of securities backed by or representing an interest in notes, drafts, acceptances, loans, leases, receivables, other obligations (other than securities of which the bank is not the issuer), or pools of any such obligations “predominantly”
 originated by the bank, an affiliate of the bank (other than a broker-dealer), or a syndicate of banks of which the bank is a member (if the obligations or pool of obligations consists of mortgage obligations or consumer-related receivables).
The exemption is limited to qualified investors, including other banks, broker-dealers, savings associations, and other parties that meet specified criteria.
  The exemption is limited to the original placement of securities and does not permit a bank to repurchase and re-sell securities in the secondary market.

E. Identified Banking Products

Banks also have a statutory exemption from dealer regulation with respect to transactions in “identified banking products.”
  Such products include deposit accounts, savings accounts, certificates of deposit, other deposit instruments issued by a bank, banker’s acceptances, bank issued letters of credit, bank loans, and debit accounts.  Loan participations also are exempt if sold to qualified investors or to other persons who have the opportunity to review and assess any material information.  In addition, “identified banking products” include credit swaps and equity swaps that are sold directly to qualified investors.  This exemption is not interpreted in Regulation R.

F. Riskless Principal Transactions
In addition to the statutory exemptions noted above, the SEC adopted a regulatory exemption for certain riskless principle transactions.
  The exemption allows banks to engage in a limited number (up to 500) of “riskless principal” transactions each year without registering as a dealer.  

A “riskless principal” transaction is one in which a bank, after receiving an order to buy from a customer, purchases the security from another person to offset the contemporaneous sale.  Alternatively, a riskless principal transaction is one in which a bank, after having received an order to sell from a customer, sells the security to another person to offset the contemporaneous purchase.
G. Securities Lending Transactions
The SEC also adopted a regulatory exemption for certain securities lending transactions by banks.
  A bank is exempt from regulation as a dealer to the extent that, as a “conduit lender,” it effects certain “securities lending transactions” and provides “securities lending services.”  The exemption applies only to securities lending activities with or on behalf of a person that the bank reasonably believes to be a qualified investor or any employee benefit plan that owns and invests, on a discretionary basis, not less than $25 million in investments.
The term “conduit lender” is defined to mean a bank that borrows or loans securities, as principal, for its own account, and contemporaneously loans or borrows the same securities, as principal, for its own account.  The term “securities lending transaction” is defined to mean a transaction in which the owner of a security lends the security temporarily to another party pursuant to a written securities lending agreement under which the lender retains the economic interests of an owner of such securities, and has the right to terminate the transaction and to recall the loaned securities on terms agreed by the parties. 

The term “securities lending services” is defined to mean: (1) selecting and negotiating with a borrower and executing, or directing the execution of the loan with the borrower; (2) receiving, delivering, or directing the receipt or delivery of loaned securities; (3) receiving, delivering, or directing the receipt or delivery of collateral; (4) providing mark-to-market, corporate action, recordkeeping or other services incidental to the administration of the securities lending transaction; (5) investing, or directing the investment of, cash collateral; or (6) indemnifying the lender of securities with respect to various matters.
H. Foreign Securities Transactions

The SEC also adopted a regulatory exemption for banks with respect to certain principal transactions involving Regulation S securities.
  The rule recognizes that non-U.S. persons generally will not rely on the protections of the U.S. securities laws when purchasing Regulation S securities from U.S. banks, and that non-U.S. persons can purchase the same securities from banks located outside of the United States.
The exemption applies only to purchases and sales of “eligible securities,” that is, securities that are not in the inventory of the bank or an affiliate of the bank, and that are not underwritten by the bank or an affiliate on a firm commitment basis.  In addition, the exemption applies only to Regulation S transactions that a bank makes on a riskless principal basis.  
V. Effective Dates
Banks must begin complying with Regulation R and the statutory exemptions from broker regulation on the first day of a bank’s first fiscal quarter commencing after September 20, 2008 (for most banks, January 1, 2009).  Most of the dealer exemptions became effective in 2003 when they were initially adopted.  The dealer exemptions for foreign securities transactions, asset-backed securities, and securities lending activities are effective November 7, 2007.
VI. Future Actions

The SEC and Federal Reserve Board announced that, going forward, they will continue to coordinate and will jointly issue any interpretations and responses to requests for no-action letters or other interpretive guidance concerning the scope of the bank exemptions from broker-dealer regulation.  The agencies advised that banks or others seeking interpretations, no-action letters or other staff guidance concerning the rules bank exceptions should submit their requests to both the SEC and Federal Reserve Board.
  If any new rules or amendments to the regulations are needed, in the future, the agencies said they will issue such rules jointly.  They also will coordinate with the other federal banking agencies concerning any enforcement actions arising under the regulation.

VII. Recordkeeping Requirements

The Gramm-Leach-Bliley Act requires the federal banking agencies to adopt recordkeeping requirements to facilitate compliance by banks that rely on the exemptions from broker-dealer regulation.
  The agencies will be requesting public comment on proposed requirements in the coming months, after consulting with the SEC.
VIII. Rule 3040


Certain rules of the self-regulatory organizations will need to be modified to address dual employee and other arrangements between banks and registered broker-dealers.  In particular, Rule 3040 of the Financial Industry Regulatory Authority (“FINRA”)
 will need to be changed to accommodate transactions by employees who are dually employed by a bank and a broker-dealer when they effect transactions on behalf of the bank.  The rule generally requires registered representatives of a broker-dealer to provide advance written notice to the broker-dealer describing in detail any transactions proposed to be conducted away from the broker-dealer.  The broker-dealer is required to approve or disapprove each transaction, to record approved transactions on its books and records, and to supervise the representative’s participation in the transaction as if the transaction were executed on behalf of the member.
The Federal Reserve and SEC have stated that they expect to continue their dialogue with FINRA on modifications to Rule 3040.  
IX. Savings Associations

The Financial Services Regulatory Relief Act of 2006
 amended the Securities Exchange Act of 1934 to include federally insured savings associations within the definition of “bank.”  Accordingly, such savings associations are eligible for all of the exemptions that apply to banks.
X. Credit Unions

The bank exemptions from broker-dealer regulation by their terms do not apply to credit unions, and the Regulatory Relief Act did not provide for the treatment of credit unions as banks.  The SEC has under consideration several requests by credit unions that they be exempted also.  In the meantime, the SEC has indicated that credit unions may rely on SEC staff positions regarding networking relationships between credit unions and broker-dealers.
  
XI. Bank Holding Companies



The exemptions for banks from broker-dealer regulation in the Securities Exchange Act of 1934 apply only to a bank itself and not to the bank’s parent holding company.  
APPENDIX A—Securities Exchange Act of 1934, Bank Exemptions from Definition of “Broker”
(4)   BROKER.—

(A) IN GENERAL.—The term ‘‘broker’’ means any person engaged in the business of effecting transactions in securities for the account of others.

(B) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank shall not be considered to be a broker because the bank engages in any one or more of the following activities under the conditions described:

(i)   THIRD PARTY BROKERAGE ARRANGEMENTS.—The bank enters into a contractual or other written arrangement with a broker or dealer registered under this title under which the broker or dealer offers brokerage services on or off the premises of the bank if—

(I) such broker or dealer is clearly identified as the person performing the brokerage services;

(II) the broker or dealer performs brokerage services in an area that is clearly marked and, to the extent practicable, physically separate from the routine deposit-taking activities of the bank;

(III) any materials used by the bank to advertise or promote generally the availability of brokerage services under the arrangement clearly indicate that the brokerage services are being provided by the broker or dealer and not by the bank;

(IV) any materials used by the bank to advertise or promote generally the availability of brokerage services under the arrangement are in compliance with the Federal securities laws before distribution;

(V) bank employees (other than associated persons of a broker or dealer who are qualified pursuant to the rules of a self-regulatory organization) perform only clerical or ministerial functions in connection with brokerage transactions including scheduling appointments with the associated persons of a broker or dealer, except that bank employees may forward customer funds or securities and may describe in general terms the types of investment vehicles available from the bank and the broker or dealer under the arrangement;

(VI) bank employees do not receive incentive compensation for any brokerage transaction unless such employees are associated persons of a broker or dealer and are qualified pursuant to the rules of a self-regulatory organization, except that the bank employees may receive compensation for the referral of any customer if the compensation is a nominal one-time cash fee of a fixed dollar amount and the payment of the fee is not contingent on whether the referral results in a transaction;

(VII) such services are provided by the broker or dealer on a basis in which all customers that receive any services are fully disclosed to the broker or dealer;

(VIII) the bank does not carry a securities account of the customer except as permitted under clause (ii) or (viii) of this subparagraph; and

(IX) the bank, broker, or dealer informs each customer that the brokerage services are provided by the broker or dealer and not by the bank and that the securities are not deposits or other obligations of the bank, are not guaranteed by the bank, and are not insured by the Federal Deposit Insurance Corporation.

(ii)   TRUST ACTIVITIES.—The bank effects transactions in a trustee capacity, or effects transactions in a fiduciary capacity in its trust department or other department that is regularly examined by bank examiners for compliance with fiduciary principles and standards, and—

(I) is chiefly compensated for such transactions, consistent with fiduciary principles and standards, on the basis of an administration or annual fee (payable on a monthly, quarterly, or other basis), a percentage of assets under management, or a flat or capped per order processing fee equal to not more than the cost incurred by the bank in connection with executing securities transactions for trustee and fiduciary customers, or any combination of such fees; and

(II) does not publicly solicit brokerage business, other than by advertising that it effects transactions in securities in conjunction with advertising its other trust activities.

(iii)   PERMISSIBLE SECURITIES TRANSACTIONS.—The bank effects transactions in—

(I) commercial paper, bankers acceptances, or commercial bills;

(II) exempted securities;

(III) qualified Canadian government obligations as defined in section 5136 of the Revised Statutes, in conformity with section 15C of this title and the rules and regulations thereunder, or obligations of the North American Development Bank; or (IV) any standardized, credit enhanced debt security issued by a foreign government pursuant to the March 1989 plan of then Secretary of the Treasury Brady, used by such foreign government to retire outstanding commercial bank loans.

(iv)   CERTAIN STOCK PURCHASE PLANS.— (I) EMPLOYEE BENEFIT PLANS.—The bank effects transactions, as part of its transfer agency activities, in the securities of an issuer as part of any pension, retirement, profit-sharing, bonus, thrift, savings, incentive, or other similar benefit plan for the employees of that issuer or its affiliates (as defined in section 2 of the Bank Holding Company Act of 1956), if the bank does not solicit transactions or provide investment advice with respect to the purchase or sale of securities in connection with the plan.

(II) DIVIDEND REINVESTMENT PLANS.—The bank effects transactions, as part of its transfer agency activities, in the securities of an issuer as part of that issuer’s dividend reinvestment plan, if—

(aa) the bank does not solicit transactions or provide investment advice with respect to the purchase or sale of securities in connection with the plan; and
(bb) the bank does not net shareholders’ buy and sell orders, other than for programs for odd-lot holders or plans registered with the Commission.

(III) ISSUER PLANS.—The bank effects transactions, as part of its transfer agency activities, in the securities of an issuer as part of a plan or program for the purchase or sale of that issuer’s shares, if—

(aa) the bank does not solicit transactions or provide investment advice with respect to the purchase or sale of securities in connection with the plan or program; and 
(bb) the bank does not net shareholders’ buy and sell orders, other than for programs for odd-lot holders or plans registered with the Commission.

(IV) PERMISSIBLE DELIVERY OF MATERIALS.— The exception to being considered a broker for a bank engaged in activities described in subclauses (I), (II), and (III) will not be affected by delivery of written or electronic plan materials by a bank to employees of the issuer, shareholders of the issuer, or members of affinity groups of the issuer, so long as such materials are—

(aa) comparable in scope or nature to that permitted by the Commission as of the date of the enactment of the Gramm-Leach-Bliley Act ; or 
(bb) otherwise permitted by the Commission.

(v)   SWEEP ACCOUNTS.—The bank effects transactions as part of a program for the investment or reinvestment of deposit funds into any no-load, open-end management investment company registered under the Investment Company Act of 1940 that holds itself out as a money market fund.

(vi)   AFFILIATE TRANSACTIONS.—The bank effects transactions for the account of any affiliate of the bank (as defined in section 2 of the Bank Holding Company Act of 1956) other than—

(I) a registered broker or dealer; or

(II) an affiliate that is engaged in merchant banking, as described in section 4(k)(4)(H) of the Bank Holding Company Act of 1956.

(vii)   PRIVATE SECURITIES OFFERINGS.—The bank—
(I) effects sales as part of a primary offering of securities not involving a public offering, pursuant to section 3(b), 4(2), or 4(6) of the Securities Act of 1933 or the rules and regulations issued thereunder;

(II) at any time after the date that is 1 year after the date of the enactment of the Gramm- Leach-Bliley Act 1, is not affiliated with a broker or dealer that has been registered for more than 1 year in accordance with this Act, and engages in dealing, market making, or underwriting activities, other than with respect to exempted securities; and

(III) if the bank is not affiliated with a broker or dealer, does not effect any primary offering described in subclause (I) the aggregate amount of which exceeds 25 percent of the capital of the bank, except that the limitation of this subclause shall not apply with respect to any sale of government securities or municipal securities.

(viii)   SAFEKEEPING AND CUSTODY ACTIVITIES.—

(I) IN GENERAL.—The bank, as part of customary banking activities—
(aa) provides safekeeping or custody services with respect to securities, including the exercise of warrants and other rights on behalf of customers
(bb) facilitates the transfer of funds or securities, as a custodian or a clearing agency, in connection with the clearance and settlement of its customers’ transactions in securities;

(cc) effects securities lending or borrowing transactions with or on behalf of customers as part of services provided to customers pursuant to division (aa) or (bb) or invests cash collateral pledged in connection with such transactions;

(dd) holds securities pledged by a customer to another person or securities subject to purchase or resale agreements involving a customer, or facilitates the pledging or transfer of such securities by book entry or as otherwise provided under applicable law, if the bank maintains records separately identifying the securities and the customer; or

(ee) serves as a custodian or provider of other related administrative services to any individual retirement account, pension, retirement, profit sharing, bonus, thrift savings, incentive, or other similar benefit plan.

(II) EXCEPTION FOR CARRYING BROKER ACTIVITIES.—

The exception to being considered a broker for a bank engaged in activities described in subclause (I) shall not apply if the bank, in connection with such activities, acts in the United States as a carrying broker (as such term, and different formulations thereof, are used in section 15(c)(3) of this title and the rules and regulations thereunder) for any broker or dealer, unless such carrying broker activities are engaged in with respect to government securities (as defined in paragraph (42) of this subsection).

(ix)   IDENTIFIED BANKING PRODUCTS.—The bank effects transactions in identified banking products as defined in section 206 of the Gramm-Leach-Bliley Act.

(x)   MUNICIPAL SECURITIES.—The bank effects transactions in municipal securities.

(xi)   DE MINIMIS EXCEPTION.—The bank effects, other than in transactions referred to in clauses (i) through (x), not more than 500 transactions in securities in any calendar year, and such transactions are not effected by an employee of the bank who is also an employee of a broker or dealer.

(C)   EXECUTION BY BROKER OR DEALER.—The exception to being considered a broker for a bank engaged in activities described in clauses (ii), (iv), and (viii) of subparagraph (B) shall not apply if the activities described in such provisions result in the trade in the United States of any security that is a publicly traded security in the United States, unless—

 (i) the bank directs such trade to a registered broker or dealer for execution;

(ii) the trade is a cross trade or other substantially similar trade of a security that—

(I) is made by the bank or between the bank and an affiliated fiduciary; and

(II) is not in contravention of fiduciary principles established under applicable Federal or State law; or

(iii) the trade is conducted in some other manner permitted under rules, regulations, or orders as the Commission may prescribe or issue.

(D) FIDUCIARY CAPACITY.—For purposes of subparagraph (B)(ii), the term ‘‘fiduciary capacity’’ means—

(i) in the capacity as trustee, executor, administrator, registrar of stocks and bonds, transfer agent, guardian, assignee, receiver, or custodian under a uniform gift to minor act, or as an investment adviser if the bank receives a fee for its investment advice;

(ii) in any capacity in which the bank possesses investment discretion on behalf of another; or

(iii) in any other similar capacity.

(E) EXCEPTION FOR ENTITIES SUBJECT TO SECTION 15(e).—The term ‘‘broker’’ does not include a bank that—

(i) was, on the day before the date of enactment of the Gramm-Leach-Bliley Act 1, subject to section 15(e); and

(ii) is subject to such restrictions and requirements as the Commission considers appropriate.

APPENDIX B—Securities Exchange Act of 1934, Bank Exemptions from Definition of “Dealer”
(5) DEALER.—

(A)  IN GENERAL.—The term ‘‘dealer’’ means any person engaged in the business of buying and selling securities for such person’s own account through a broker or otherwise.

(B)  EXCEPTION FOR PERSON NOT ENGAGED IN THE BUSINESS OF DEALING.—The term ‘‘dealer’’ does not include a person that buys or sells securities for such person’s own account, either individually or in a fiduciary capacity, but not as a part of a regular business.

(C)  EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank shall not be considered to be a dealer because the bank engages in any of the following activities under the conditions described:

(i)  PERMISSIBLE SECURITIES TRANSACTIONS.—The bank buys or sells—

(I) commercial paper, bankers acceptances, or commercial bills;
(II) exempted securities;
(III) qualified Canadian government obligations as defined in section 5136 of the Revised Statutes of the United States, in conformity with section 15C of this title and the rules and regulations thereunder, or obligations of the North American Development Bank; or
(IV) any standardized, credit enhanced debt security issued by a foreign government pursuant to the March 1989 plan of then Secretary of the Treasury Brady, used by such foreign government to retire outstanding commercial bank loans.

(ii)  INVESTMENT, TRUSTEE, AND FIDUCIARY TRANSACTIONS.— The bank buys or sells securities for investment purposes—

(I) for the bank; or
(II) for accounts for which the bank acts as a trustee or fiduciary.

(iii)  ASSET-BACKED TRANSACTIONS.—The bank engages in the issuance or sale to qualified investors, through a grantor trust or other separate entity, of securities backed by or representing an interest in notes, drafts, acceptances, loans, leases, receivables, other obligations (other than securities of which the bank is not the issuer), or pools of any such obligations predominantly originated by—

(I) the bank;

(II) an affiliate of any such bank other than a broker or dealer; or

(III) a syndicate of banks of which the bank is a member, if the obligations or pool of obligations consists of mortgage obligations or consumer-related receivables.

(iv)  IDENTIFIED BANKING PRODUCTS.—The bank buys or sells identified banking products, as defined in section 206 of the Gramm-Leach-Bliley Act.
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